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ISHEE, J., FOR THE COURT:

1. After ahearing on the Petitioner’ s motion for post-convictionrdief, the motionwas denied by the
DeSoto County Circuit Court. Finding no error, we affirm.

STATEMENT OF FACTS
12. Robert Riggs, J. was indicted on charges of two counts of aggravated assault and one count of
kidnaping due to a domegtic dispute with his live-in girlfriend. Riggs pled guilty in January 2003 to one

count of aggravated assault and was sentenced to atermof twenty yearsin the custody of the Missssppi



Depatment of Corrections. In return for his plea, the State agreed to remand one of the counts of
aggravated assault aswdl as the kidnaping charge to the file. On January 16, 2004, Riggs filed amotion
for post-conviction relief to vacate his conviction and sentence. Riggs aleges that histrid counsd was
ineffective and that his guilty pleahad not been fredy and voluntarily made. Riggs specificdly dleges that
histrid counsd, Stacey Spriggs (“Spriggs’), advised him that he was pleading guilty to Smple assault and
that he would be sentenced to time served. Riggs further asserts that he did not understand the risk of an
open plea of guilty in hiscase.

13. Riggs contends that his mother, Shirley Riggs (“*Ms. Riggs’), origindly retained Charles Wdtman
(“Wadtman”), an attorney licensed in Tennessee, but not in Mississippi, to represent Riggs. Watman
asociated Spriggs, an attorney licensed in Missssppi, to assst him in hisdefense of the case. Riggswas
granted an evidentiary hearing inresponse to his motionfor post-convictionrdief, whichwas heard on July
28, 2004. Ms. Riggstedtified at the hearing that Spriggs informed her that Riggs would only be sentenced
totimeserved. Riggs sgter, Janice Carlton ("Carlton”), dso testified that on another occasion Spriggstold
Riggs and Carlton that Riggs would only be sentenced to time served. Riggs himself tedtified that he hed
beenled to bdieve he was pleading guilty to Smple assault instead of aggravated assault, and that he would
be sentenced to time served on that charge. Thistestimony stood instark contrast to aplain reading of his
plea agreement and Riggs testimony during his plea-qudification hearing.

14. After hearing dl testimony, thetria court denied Riggs petition. Aggrieved by thisdecison, Riggs
assarts the following errors on apped: (1) whether the trial court erred indenying Riggs petitionfor post-
convictionrelief and vacate sentence due to his loca Missssppi counsd’ sadvice; and (2) whether thetrid
court erred in denying his motion for post-conviction relief and sentence due to his origindly retained

counsd’ sfailure to prepare for trid and appear in court on the day the pleawas entered.



ISSUESAND ANALYSIS

Whether thetrial court erred in denying Rigg's petitionfor post-conviction relief
and vacate sentence dueto hislocal Mississippi counsel’s advice.

5. This Court will not set aside findings of atria court Stting without ajury unless such findings are
clearly erroneous. Merritt v. Sate, 517 So. 2d 517, 520 (Miss. 1987). Riggs assertson apped that the
conduct of his counsel condtituted ineffective assstance of counsd. The standard of review for adamof
ineffective assistance of counsd is a two-prong test: the defendant must prove, under the totdity of the
circumgtances, that (1) his attorney’ s performance was deficient, and (2) the deficiency deprived the
defendant of a far trial. Hiter v. State, 660 So. 2d 961, 965 (Miss. 1995) (dting Strickland v.
Washington, 466 U.S. 668, 687 (1984)). Thistes is dso gpplied to ineffective assstance of counsdl
dams gemmingfromguiltypleas. Hill v. Lockhart, 474 U.S. 52, 57 (1985). Furthermore, andlegation
that the defendant pled guilty in response to counsd’s mistaken advice may vitiate the plea, because it
indicates that the defendant may not have been aware of the consequences of the plea. Myersv. Sate,
583 So. 2d 174, 177 (Miss. 1991). However, in applying thetwo-prong test we are mindful of the* highly
differentia” presumption that counsel rendered adequate assstance. Strickland, 466 U.S. at 689.

T6. In the case sub judice, Riggs put forth testimony from his mother and sster, as wel as his own
testimony, to the effect that attorney Spriggs informed him that he would be pleading to smple assault and
would be sentenced to time aready served. Itisclear fromthe transcript of the hearing that the trid court
choseto rey not upon the stlatements of Riggs and hisfamily, but instead upon statementsthat Riggs made
during his prior plea-qudificationhearing. Thisrdiance upon the transcript from Riggs guilty pleahearing
waswadl withinthe tria court’ sdiscretion, aswe place astrong presumptionof vaidity uponanindividud’s

statements made under oath. Mowdy v. Sate, 638 So. 2d 738, 743 (Miss. 1994). “A tria judge may



disregard the assertions made by a post-conviction movant where, as here, they are substantialy
contradicted by the court record of proceedingsthat led up to the entry of ajudgment of guilt.” Hebert
v. State, 864 So. 2d 1041, 1045 (1 11) (Miss. Ct. App. 2004).
7.  After hearing tesimony from Riggs and his mother and Ster, the State put forth the testimony of
atorney Spriggs. The testimony of Spriggs was in agreement withthe statements of the plea-qudification
agreement and hearing, and directly contradicted and explained the testimony put forthon behdf of Riggs.
Based upon this tesimony, the trid court found that there was no “firmrepresentation” was madeto Riggs
by Attorney Spriggs prior to the plea, and that any expectation that Riggs might have had of being
sentenced to time served was merely ahope. That Riggs expectation was merely ahope isindicated by
the fact that Spriggs argued vehemently for such a sentence prior to the courts find sentencing order. A
mere expectation or hope, however reasonable, and evenagenerdized predictionof defense counsel that
alessr sentenceis likely upon apleaof guilty, is in and of itsdf insufficient to entitle Riggsto rdief. See
Sandersv. Sate, 440 So. 2d 278, 278 (Miss. 1983).
T18. Thetrid court, after weighing dl the testimony, determined that there was no ineffective assistance
of counsdlillugrated by Spriggs' actions semming fromhisrepresentationof Riggs. The noted that Spriggs
“did an excdlent job in lowering the exposure of his dient” and that “this is just another example of a
defendant not being satisfied with what he got after he pled open being fully informed and now he wants
to reverse higory.” Riggs has faled to show that the trid court erred in a clearly erroneous manner in
denying his petition for pogt-conviction rdlief. Accordingly, thisissueis without merit.

. Whether thetrial court erred in denying hismotionfor post-conviction reief and

sentence dueto hisoriginally retained counsdl’s failure to prepare for trial and
appear in court on the day the plea was enter ed.



19. For his second assgnment of error, Riggs dleged that his Tennessee lawyer, Watman, was
ineffective because he misnformed Riggs mother that he was licensed to practicelaw inMississppi, faled
tofile pre-trial discovery motions and to otherwise preparefor trid, and that he failed to appear during the
plea-qudification hearing. In short, Riggs argues that the conduct of Watman amounted to ineffective
assistanceof counsd. The record reflects that Waltman traveled to DeSoto County at least twiceto meet
withRiggsto discussdiscovery aswdl as possble defenses. Watman associated attorney Spriggsto help
represent Riggs due to the fact that Watman was not licensed to practice in Mississppi. Watman
appeared in DeSoto County to inform the trid court that Spriggs would be atending to the representation
of Riggs as locd counsdl. The conduct of Wdtman, in light of the representation given by Spriggs as
associated counsel, can not be said to congtitute ineffective assstance of counsd.  Finding no error, we
afirm.

110. THEJUDGMENT OF THEDESOTO COUNTY CIRCUIT COURT DENYING POST -
CONVICTION RELIEF ISAFFIRMED. ALL COSTSOF THIS APPEAL ARE ASSESSED

TO THE APPELLANT.

KING, C.J., BRIDGES AND LEE, P.JJ.,IRVING, MYERS, CHANDLER, GRIFFIS
AND BARNES, JJ., CONCUR.



